
Investor Duty a.k.a. Fiduciary Duty 

As we reported in our last newsletter, the High-Level Expert Group (HLEG) on Sustainable Finance is 

working on an ambitious set of recommendations. The final report is expected in January 2018, but 

the European Commission has already thrown its political weight behind the outcomes. Its 2018 work 

programme foresees an action plan with a raft of measures in the first quarter of the year.  

That means that the work on the first legislative proposal has already begun. Keen to avoid the 

baggage of the concept of ‘fiduciary duty’, the Commission wants to clarify and harmonise the rules 

on what it calls ‘investor duties’. This could take the shape of an omnibus proposal, incorporating a 

single set of principles in the prudential frameworks of different asset owners (IORPs, asset managers, 

banks, insurers). On 13 November it launched a mini-consultation as part of its impact assessment 

procedure, which sheds some light on the upcoming proposal. Based on this document and our 

understanding of the discussions within the HLEG, the investor duty proposal could mean the 

following for pension funds: 

• The end of optionality under IORP2. There are already a number of provisions on the 

incorporation of ESG risks in investment decisions, risk-management and governance in 

IORP2. However, the Directive also allows pension funds to opt out of these requirements. 

The provisions could be made mandatory. 

• Disclosure requirements. As IORP2 already prescribes, if pension funds do take on board ESG 

risks, they will need to disclose how. 

• An amendment to IORP2 before its even implemented. The deadline for national 

transposition of IORP 2 is January 2019. The Commission does not want to wait to see how 

Member States implement the ESG provisions or how they work in practice. Because the 

new rules on investor duties could enter into force somewhere in 2019 or 2020, it will give 

pension funds a moving target for adapting to IORP2. 

• A duty to know preferences and interest of members and beneficiaries. So far there has not 

been much detail on how pension funds can obtain or demonstrate this understanding. 

• Additional governance requirements ‘to ensure appropriate decision-making capabilities’. 

Again, we do not much about what this could entail. 

The final HLEG recommendations will surely shape the Commission proposals. There are still a number 

of other issue under consideration by the HLEG, such as the role of stewardship. PensionsEurope 

therefore will continue its engagement with the HLEG and the Commission, as well as respond to the 

consultation. 

 

 

 

 

 

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-5524115_en

