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PENSION FUNDS WANT TAX OBSTACLES REMOVED  
 
 
COMMISSIONER KOVÁCS RECEIVES TWO REPORTS ON DISCRIMINATORY TAX 

TREATMENT OF FOREIGN PENSION FUNDS 
 

Tax has been identified over the years as a major obstacle for market integration of 
occupational pensions.   

On 21 April 2005 Mr. László KOVÁCS, European Commissioner for Taxation and 
Customs Union, received two reports on discriminatory tax treatment in respect of 
occupational pension funds. The reports were prepared by the EFRP and the EU 
Direct Tax Group of PricewaterhouseCoopers (PwC).   

Jaap MAASSEN, EFRP Chairman headed the delegation.  He told the Commissioner 
that both EFRP and PwC are preparing formal complaints with the European 
Commission on the discriminatory tax treatment of pension institutions in respect of 
cross border transfers of pension capital and in respect of payments of dividends and 
interest to foreign pension funds (higher taxation of foreign pension funds). The 
details of the complaints will be made public when the complaints will be formalised.   

1. In a first report on DISCRIMINATORY TAX TREATMENT OF CROSS BORDER TRANSFERS OF 

PENSION CAPITAL, EFRP finds that a number of Member States have legislation which 
may be in breach of the EC Treaty.  

MAIN CONCLUSIONS of this report are:  

a) When transfers of pension capital occur between two domestic funds they are 
tax free. 

b) However when pension capital is transferred into a cross border fund, in many 
cases there is tax levied and hence hindrance of cross border mobility. 

c) Also some Member States practice a straightforward ban on cross border 
transfers of pension capital whereas they allow tax free domestic transfers. 

d) Three major trends:  

§ Some Member States have appropriate legislation: they 
do not tax such cross-border transfers  
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§ Some Member States are planning to make cross-border 
transfers of pension capital tax free as part of the 
implementation of the pension fund Directive  

§ Some Member States – directly or indirectly – tax cross 
border transfers of pension capital severely. Moreover 
EFRP found that some Member States even tax cross 
border transfers IN. 

2. In a second report summarizing the preliminary conclusions of research that is 
currently finalised by the European Direct Tax Group of PricewaterhouseCoopers 
(PwC), it was established how pension funds suffer DISCRIMINATORY TREATMENT WHEN 

MAKING CROSS BORDER INVESTMENTS IN BONDS OR SHARES. A more detailed and final 
report will be sent to the Commission in the next few months together with a formal 
complaint.  

MAIN CONCLUSIONS of this report are that:  

a) In many Member States local pension funds are granted more favourable tax 
treatment than foreign pension funds receiving similar income. 

b) In many Member States, interest and dividend payments to local pension 
funds are either not subject to withholding tax or the local pension fund can 
benefit from a refund of the  tax withheld. In many of these Member States 
such exemption or refund procedure is not available for pension funds 
established elsewhere in the EU. The result is that the source State taxes 
dividends and interest paid to foreign funds more heavily than dividends and 
interest paid to domestic funds. 

c) It is the view of EFRP and PwC that this different treatment is in breach with 
the EC Treaty in general and Article 56 of the Treaty in particular, and they 
conclude that there is no justification for such different treatment. 

  

The EFRP-PwC delegation also had an exchange of view on the DEDUCTIBILITY OF 

CROSS BORDER CONTRIBUTIONS TO OCCUPATIONAL PENSION SCHEMES.   

Mr. MAASSEN expressed satisfaction at the action already undertaken by the 
Commission starting formal infringement procedures against those Member States 
that had, and some still have, discriminatory tax legislation or practices in place in 
respect of cross border contributions to occupational pension schemes.    

Especially in view of the implementation of the pension fund Directive, Chairman 
MAASSEN said it was urgent to stop tax discrimination of pan-European activities of 
pension funds. 
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Attached: 

 
1. Explanatory notes 
2. Briefing on EFRP  
3. Briefing on PwC 
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EXPLANATORY NOTES 
 
 
1. TRANSFERS OF PENSION CAPITAL 

Individual transfers of pension capital occur mainly in the context of labour mobility: 
employee is changing employer or professional wants to establish in another 
Member State.  He/she wants to take his/her pension entitlements with him/her to the 
occupational pension scheme of the next employer.  In Defined Benefit schemes, the 
pension entitlements are calculated into a “transfer value” and the capital sum can be 
transferred in cash into another scheme or fund.  The same occurs in Defined 
Contribution schemes (DC) where the accrued contributions can be transferred into 
another fund.  

If the transfer is into a domestic fund, the transfer is tax free. 

If the transfer is to a cross border fund, in most cases there are severe tax 
consequences. 

The taxation becomes draconian if someone transfers his/her pension capital from a 
Member State which taxes the transfer OUT to a Member State which taxes also the 
transfer IN. 

These provisions could constitute an obstacle to the free movement of workers and 
of capital. It also could constitute a breach of the principle of the free provision of 
services by pension funds.  Further legal analysis has to be conducted but the fact 
remains that there is a serious fiscal hurdle to cross border transfers of pension 
capital. 

 
2. WITHHOLDING TAX ON DIVIDENDS AND INTEREST PAYMENTS TO FOREIGN PENSION 

FUNDS  

In many Member States local pension funds and similar institutions are granted a 
favourable tax treatment on their investment income.  However, Member States often 
do not grant the same tax treatment to cross border pension funds’ investments.  The 
different treatment is merely based on ‘the nationality’ of the institution.  

 
The following example can illustrate the different treatment: 
 
A pension fund in country X has invested in shares of a company based in country X . 
In 2004, the company based in country X paid out a dividend of €100.000. On the 
basis of a law of country X, the distributing company based in country X levies 27% * 
€ 100,000 = € 27,000 dividend withholding tax and pays out a net dividend of € 
73,000 to the pension fund in country X. Based on a law of country X, the pension 
fund can claim a refund for the full amount of dividend withholding tax levied (€ 
27,000) leaving it with a net income equal to the gross dividend of € 100,000.  
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Also a pension fund in country Y has invested in the same amount of shares in the 
company based in country X. Likewise, on the dividend paid to the pension fund in 
country Y there was € 27.000 dividend withholding tax due. Based on the double tax 
treaty between country Y and country X, the pension fund in country Y can claim a 
refund of € 12.000. Effectively, the pension fund in country Y was therefore liable to € 
15.000 dividend withholding tax. When compared to the pension fund in country X, 
the pension fund in country Y was clearly in a more disadvantageous position (€ 
85,000 versus € 100,000). 
 
PwC’s report concludes that the different treatment between domestic and foreign 
pension funds is in breach with EU law, in particular with the free movement of 
capital and payments (Art. 56 EC Treaty). The free movement of capital does not 
imply that the member states are not allowed to levy dividend withholding tax at all. 
However, the competence to impose direct taxes must be exercised in accordance 
with the general principles as laid down in the EC treaty, such as the aforementioned 
free movement of capital. 
 
Member States are not allowed to unlawfully discriminate based on nationality. 
Therefore, a national regulation should not differentiate between a domestic pension 
fund and a foreign pension fund that is in a comparable position. Regulations of 
Member States resulting in a more favourable position of domestic pension funds 
when compared to foreign pension funds are therefore in PwC’s view not in 
accordance with the free movement of capital.  
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ABOUT THE EFRP 

 

The European Federation for Retirement Provision represents the various national 
associations of pension funds and similar institutions for pension provision.  The 
EFRP has members in most EU Member States1. It will enlarge its membership in 
other new EU Member States as and when representative organisations for 
occupational pensions emerge.  

EFRP membership at large consists of institutions for occupational (2nd pillar) 
retirement some of them also operating purely individual pension schemes.  In some 
Member States up to 90-95 % of the work force have their occupational pension 
funded through EFRP membership (e.g., Denmark, Netherlands, Poland, Sweden).  
Whereas in Germany, Spain, Ireland, the United Kingdom 80 % of the occupational 
pension provision is funded by EFRP members. 

Most EFRP members are non-profit making associations.   

Members and beneficiaries are usually represented in their governance structures;  
many of them are managed on a paritarian basis between unions/employees and 
employers.  

73 million EU citizens are covered for their occupational pension plan by EFRP 
Member Associations.  

The EFRP’s aim is to provide Europe with a financing vehicle (pension fund or 
similar) – not precluding any others catered for by commercial undertakings – that is 
affordable for large sections of the population and that provides a degree of intra- 
and inter-generational solidarity.  This is feasible if the conditions for investment and 
the proper prudential framework facilitate this type of collectively organised 
occupational pension provision.  

Through its Member Associations the EFRP represents € 2.670 billion of assets 
(2003) managed for future occupational pension payments. 
 
 

                                                                 
1 EU Member States: Austria, Belgium, Denmark, Finland, France, Germany, Hungary, Ireland, Italy, 
Luxembourg, Netherlands, Poland, Portugal, Spain, Sweden, UK. 
 
Non-EU Member States : Croatia, Guernsey, Iceland, Norway, Switzerland 
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ABOUT THE PRICEWATERHOUSECOOPERS (PWC)  

 
PricewaterhouseCoopers provides industry-focused assurance, tax and advisory 
services for public and private clients. PricewaterhouseCoopers is a truly global 
organisation with member firm offices in 769 cities in 144 countries. With a combined 
headcount of more than 122,000, PwC firms rank amongst the world's leading 
employers of highly skilled, professional people. Aggregated revenues in fiscal year 
2004 were € 23.0 billion, including expenses reimbursed by clients. Net revenues 
were € 21.7 billion. Our clients range from the world's largest and most complex 
organisations to some of its most innovative entrepreneurs. 
 
The EU Direct Tax Group (EUDTG), is part of PricewaterhouseCoopers’ International 
Tax Structuring Network, and is a European network of EU law experts. The EUDTG 
assists organisations, companies and private persons in benefiting from EU 
developments in their specific facts and circumstances. Since many national and 
international tax rules may be in breach with EU law, the EUDTG assists taxpayers in 
their actions towards tax authorities as well as in proceedings before local courts and 
the European Court of Justice.  


