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ELIMINATION TAX OBSTACLES - ECJ IN SKANDIA CASE (C-422/01) 
 

SWEDISH RULES DISCRIMINATORY FOR CROSS-BORDER OCCUPATIONAL PENSION 

PROVIDERS 

 

 

The EFRP warmly welcomes today's judgment in Skandia and Ramstedt v Swedish 

National Tax Board (Case C-422/01).  The ECJ has further increased pressure on 

EU Member States to stop discriminating unjustifiably against cross-border 

occupational pension provision.  The judgment further paves the way for pan-

European pension provision.  

 

This case follows the Danner case of October 2002 in which the Court delivered a 

decision along the same lines and reasoning.  

 

The Court decision adds to pressure coming from the European Commission side 

that started infringement procedures in February 2003 against six Member States 

(Belgium, Denmark, France, Italy, Spain and Portugal).  All these Member States 

grant tax relief for contributions to national occupational pension funds, while they 

deny tax relief for contributions paid to pension institutions established across border. 

Those Member States should bring their tax treatment of cross-border occupational 

pension provision into line with the EC Treaty.    

 

In its Report on Pan-European Pension Funds 1, EFRP argued in favour of non- 

discriminatory treatment between national and foreign pension institutions in respect 

of contributions.   

 

                                                                 
1 A European Institution for Occupational Retirement Provision (EIORP) - July 2000 
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Also the European Commission, in its Communication "Elimination of tax obstacles to 

the cross-border provision of occupational pensions" (COM(2001)214) subscribed to 

this approach.  The Commission provided a full legal analysis of Community law 

concluding that different tax treatment of contributions to occupational pension 

schemes according to whether they were paid into a national or a foreign scheme 

was discriminatory and hence contrary to the EC Treaty.  

 

The Skandia case concerned the compatibility of Swedish tax provisions with the EC 

Treaty rules on free movement of capital and provision of services. At issue was the 

tax treatment of contributions to a non-Swedish occupational pension provider by a 

Swedish employer, Skandia, under an agreement with one of its directors. Swedish 

tax rules demand that for an employer to benefit from immediate tax deductibility the 

pension provider must be Swedish. If not, tax deductibility is deferred until retirement 

benefits are paid out. The Court concluded this was an unjustifiable discrimination. 

 

In response to the "effectiveness of fiscal control" argument, the Court referred to :  

1. the Mutual Assistance Directive (Directive 77/7999/EEC) as a means by which 

Member States can retain effective fiscal controls  

2. the possibility for tax administrations to use information obtained during the 

deductibility process at the moment pensions will be paid at a later stage. 
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About the EFRP 

 

The European Federation for Retirement Provision represents the various national 
associations of pension funds and similar institutions for pension provision.  The 
EFRP has members in all EU Member States2 and recently started to enlarge its 
Membership in EU accession countries, such as Hungary and Poland.  Other 
representative organisations are likely to follow.  

Its membership at large consists of institutions for occupational (2nd pillar) retirement 
some of them also operating purely individual pension schemes.  In some Member 
States up to 90-95 % of the work force have their occupational pension funded 
through EFRP membership (e.g., Denmark, Netherlands, Poland, Sweden).  
Whereas in Germany, Spain, Ireland, the United Kingdom 80 % of the occupational 
pension provision is funded by EFRP members. 

Most EFRP members are non-profit making associations.   

Members and beneficiaries are usually represented in their governance structures;  
many of them are managed on a paritarian basis between unions/employees and 
employers.  

70 million of EU citizens are covered for their occupational pension plan by EFRP 
Member Associations.  

The EFRP’s aim is to provide Europe with a financing vehicle (pension fund or 
similar) – not precluding any others catered for by commercial undertakings – that is 
affordable for large sections of the population and that provides a degree of intra- 
and inter-generational solidarity.  This is feasible if the conditions for investments and 
the proper prudential framework facilitate this type of collectively organised 
occupational pension provision.  

Through its Member Associations EFRP represents € 2.500 billion of assets (2000) 
managed for future occupational pension payments. 
 

 

                                                                 
2 except for Greece 


